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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA
(Unlimited Jurisdiction) 

	
SETNET CORPORATION,

		Plaintiff, 
v.
	
HEWLETT-PACKARD COMPANY, VIVENDI S.A., VODAFONE, 
SOCIETE FRANCAISE DE 
RADIOTELEPHONE (SFR), 
NICOLAS ROMANETTI, 
FLORENT RAMIERE, and 
DOES 1 – 50,

		Defendants.
	Case No. 114CV 260608

[bookmark: _GoBack]SETNET’S CONSOLIDATED OPPOSITION TO THE MOTIONS TO QUASH FILED BY VIVENDI S.A. AND SOCIETE FRANCAISE DE 
RADIOTELEPHONE (SFR)

Date:	May 1, 2014
Time:	9:00 a.m.
Dept.:	9








Defendant Vivendi S.A. filed a motion to quash the service of the summons on grounds that it lacked minimum contacts with California and service was defective because its American subsidiary, Vivendi Holding I LLC, is not its agent or manager. 
Defendant Societe Francaise de Radiotelephone (SFR) similarly filed a motion to quash the summons on grounds that it too lacked minimum contacts with California and SetNet failed to comply with mandatory statutory requirements.
A. VIVENDI S.A.
Based on public information and business records obtained online, it appears that Vivendi owns, or at one point owned, several subsidiaries and business ventures that sell products and services all over the United States, including California. Vivendi owns, or during the relevant time period owned:  Blizzard Entertainment, Sierra Entertainment, Sierra Online, Vivendi Universal Interactive, Vivendi Games Mobile, and Fox Interactive. Some of these entities are or were headquartered in California. 
According to public business records, Vivendi was not simply a limited partner of these business ventures, but the sole or majority shareholder.[footnoteRef:1] [1:  	Francisco X. Márquez Declaration In Support of SetNet’s Opposition to the Motions to Quash, dated April 18, 2014.] 

1. Vivendi is subject to this Court’s general jurisdiction.
Vivendi is correct that, in California, the rules for serving persons and corporations in foreign countries are expressly subject to the Hague Service Convention.  Code Civ. Proc. § 413.10(c). California, however, permits service on a local subsidiary of a foreign corporation, and is deemed the “general manager” in the state, regardless of actual control. Yamaha Motor Co., Ltd. v. Superior Court (Connors), 174 Cal. App. 4th 264, 274 (2009). 
A nonresident defendant whose activities within the state are substantial, continuous, and systematic is subject to “general jurisdiction” in the state, meaning jurisdiction on any cause of action. Perkins v. Benguet Mining Co., 342 U.S. 437, 445-446 (1952) ; Vons Companies, Inc. v. Seabest Foods, Inc., 14 Cal. 4th 434, 445-446 (1996). 
California courts may properly “assert personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.” World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297-298 (1980). Even isolated or sporadic sales are sufficient if the foreign corporation makes a direct effort to serve the market for its product in the forum state. As You Sow v. Crawford Laboratories, Inc., 50 Cal. App. 4th 1859, 1870 (1996) (jurisdiction upheld based on 16 sales to California residents over a 6-year period, amounting to less than 1% of defendant’s total sales).	
As the public information that SetNet has obtained to date indicates, Vivendi had extensive contact with California during the relevant time period through its various subsidiaries and put into the stream of commerce products and services that may, will be, or at one time were purchased in California. This is sufficient for this Court to assert personal jurisdiction over Vivendi. 
2. Vivendi’s American subsidiary operates as Vivendi’s “general manager.”
Vivendi is correct that service on a subsidiary corporation does not automatically effect service on a parent corporation. This has no import for the present case because Plaintiff’s contention that service on Vivendi’s subsidiary may be made upon Vivendi is not premised on the parent-subsidiary relationship between the two companies. Rather, Plaintiff asserts that Vivendi may be served via its subsidiary because the subsidiary is a “general manager” under California law.
In Yamaha Motor Co., Ltd v. Superior Ct., 174 Cal. App. 4th 264 (2009), the complaint was served on the manufacturer, a Japanese corporation, through its American subsidiary’s agent for service of process. The manufacturer argued that it should have been served pursuant to the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and Commercial Matters, Nov. 15, 1965, 20 U.S.T. 361, 658 U.N.T.S. 163. The court held that the Convention’s provisions were not implicated because California law provided for service of process on a foreign corporation by serving its domestic subsidiary as its agent and did not necessarily require transmittal of the relevant documents for service abroad. Code Civ. Proc. § 413.10, which recognized that the Convention governed over conflicting state law, did not require all service on foreign nationals to be made pursuant to the Convention. 
Code Civ. Proc. § 416.10 provided for service under Corp. Code § 2110, which authorized service on a foreign corporation’s general manager. Such service could be made on a sales representative of a foreign corporation where ample regular contact made it reasonably certain that the representative would apprise the corporation of the service.
The court further noted that the federal Supreme Court framed the issue as whether “an attempt to serve process on a foreign corporation by serving its domestic subsidiary which, under state law, is the foreign corporation’s involuntary agent for service of process” was “compatible with the Convention on Service Abroad of Judicial and Extrajudicial Documents in Civil and Commercial Matters, Nov. 15, 1965 (Hague Service Convention).” The federal high court then agreed with the Illinois state courts and answered:  Yes.  Id. at 270.
Vivendi next contends that its American subsidiary cannot be regarded as Vivendi’s general manager because the subsidiary “does not have general direction and control of the business of Vivendi.” 
The issue of control, however, is beside the point because control is not a focus of the inquiry courts have developed for identifying “general managers” for the purpose of service of process in circumstances like those in this case.
Three published decisions have addressed the meaning of “general manager” for the purposes of California’s substitute service statute where applied, as in the present case, to the domestic subsidiary of a foreign corporation. See Khachatryan v. Toyota Motor Sales, U.S.A., Inc., 578 F. Supp. 2d 1224 (C.D. Cal. 2008); Gray v. Mazda Motor of America, 560 F. Supp. 2d 928, 929-930 (C.D. Cal. 2008); Yamaha Motor Co., Ltd, 174 Cal. App. 4th at 264. These cases strongly support Plaintiffs’ contention that Vivendi’s subsidiary is a “general manager” of Vivendi within the meaning of Code Civ. Proc. § 416.10(b).
Each of the three cases relies on language in the California Supreme Court’s decision in Cosper v. Smith & Wesson Arms Co., 53 Cal. 2d 77, 84 (1959). There, the Court held that service could be effected on the out-of-state gun manufacturer Smith & Wesson via its sales representative in California. The Court noted that the sales representative would have “ample regular contact with Smith & Wesson and would be of sufficient character and rank to make it reasonably certain that Smith & Wesson would be apprised of the service of process” and that the sales representative gave Smith & Wesson the opportunity for regular contact with customers in the state. Accordingly, it held:  “In short, the arrangement of Smith & Wesson with [the sales representative] appears . . . to have given Smith & Wesson substantially the business advantages that it would have enjoyed if it conducted its business through its own offices or paid agents in the state; and such arrangement was sufficient to constitute [the sales representative] ‘the general manager in this State’ for purposes of service of process on Smith & Wesson.” 53 Cal. 2d at 84 (internal citations omitted).
Here, Vivendi’s subsidiary obviously maintains sufficient contact with Vivendi because Vivendi concedes in its moving papers that it had actual notice that it was being sued. Under such circumstances, California courts liberally construe statutes governing substitute service of process “to effectuate service and uphold jurisdiction if actual notice has been received by the defendant.” Ellard v. Comray, 94 Cal. App. 4th 542, 544 (2001). 
3. SetNet requests authorization to conduct discovery on the limited issue of jurisdiction if the Court finds that SetNet has not provided sufficient evidence to support jurisdiction.
“A plaintiff is generally entitled to conduct discovery with regard to a jurisdictional issue before the court rules on a motion to quash.” Goehring v. Superior Court, 62 Cal. App. 4th 894, 911 (1998).
Plaintiff has not conducted any discovery, and requests an opportunity to do so on the limited issue of Vivendi’s business operations in California through its American subsidiaries. Accordingly, Plaintiff requests that the Court allow Plaintiff to conduct discovery on the issue of jurisdiction so that it may oppose Vivendi’s motion to quash.
B. SFR
Absent pervasive activities in the forum state, a defendant is subject to “specific jurisdiction” if (1) the defendant purposefully availed itself of the benefits of conducting activities in the forum state by purposefully directing its activities toward the state, thereby obtaining the benefits and protections of the state’s laws; (2) the dispute arises out of or has a substantial connection with the defendant’s contacts with the state; and (3) the exercise of jurisdiction would be fair and reasonable.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475-476; Vons Companies, 14 Cal. 4th at 449-453.
These guidelines are not susceptible of mechanical application, and the jurisdictional rules are not clear-cut. Rather, courts must weigh the facts in each case to determine whether the defendant’s contacts with the forum state are sufficient. Kulko v. California Superior Court, 436 U.S. 84, 89, 92 (1978).
1. SFR is subject to this Court’s “specific jurisdiction.” 
SFR purposefully availed itself of the benefits of conducting business activities in California when it solicited and received from SetNet critical software maintenance services that SFR needed to operate its push mail technology. Attached to the declaration of Nicolas Fodor, the founder and CEO of SetNet, is correspondence sent directly to Mr. Fodor from SFR and purchase orders issued in 2005 and 2006 by SFR and sent directly to SetNet’s headquarters in Burlingame, California.[footnoteRef:2] SFR paid several hundred thousand dollars for the extensive maintenance services and technical support that SetNet’s engineers provided to SFR’s engineers. This continuous contact with SetNet over an extended period of time is more than sufficient to establish that SFR purposefully availed itself of the benefits and protections of the laws of this state.  [2:  	Nicolas Fodor Declaration In Support of SetNet’s Opposition to the Motions to Quash, dated April 18, 2014.] 

SetNet’s verified complaint lays out in detail the nature of the dispute regarding the technology that SFR misappropriated. Accordingly, this Court’s exercise of jurisdiction would be fair and reasonable.
2. SetNet will serve the summons and complaint as required by the Hague Convention.
SetNet did not know that CT Corporation was not SFR’s designated agent for service of process in the United States until SFR filed the present motion. SetNet has retained the services of a professional process server who will ensure that the summons and complaint (along with the accompanying French trans-lation) are served in accordance with the requirements of the Hague Convention.

Dated:  April 18, 2014	SETNET CORPORATION
							
		Francisco X. Márquez
		General Counsel
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