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PREFATORY  STATEMENT  

Startup  technology  companies  that  drive  innovation  are  critical  to  

California.  Nowhere  is  this  truism  more  self-­‐‑evident  than  here  in  Santa  Clara  

County—the  heart  of  Silicon  Valley.    

This  case  is  the  poster  child  of  how  greed,  corporate  corruption  and  

unfettered  money  power  can  cripple  such  companies.  The  culprits  here  are  

widely-­‐‑known  multinational  companies  that  with  callous  indifference  victimized  

plaintiff  SetNet  Corporation  (“SetNet”)  with  their  deception,  self-­‐‑dealing,  

wrongful  usurpation  of  business  opportunities,  criminal  theft  of  proprietary  

technology,  and  other  related  offenses.      

SetNet  is  a  software  company  that  at  one  time  had  a  decisive  competitive  

advantage  in  the  mobile  phone  e-­‐‑mail  market  as  one  of  the  first  high-­‐‑tech  

pioneers  to  develop  a  comprehensive  push-­‐‑mail  software  solution  that  allowed  

customers  to  access  and  to  respond  to  their  e-­‐‑mails  using  their  mobile  phone  

(“SetNet’s  Software”).    

Tragically,  SetNet  fell  prey  to  predatory  fraud  schemes  masterminded  by  

Hewlett-­‐‑Packard  Company  (“HP”),  Vivendi  S.A.  (“Vivendi”),  and  Vodafone  

Group  PLC  (“Vodafone”).      

While  plagued  by  one  scandal  after  another  over  the  last  ten  years,  these  

three  giant  global  conglomerates  colluded  with  each  other  to  carry  out  their  

tortious  scheme  through  their  separate,  but  related,  entities:  

-­‐‑ HP’s  wholly-­‐‑owned  French  subsidiary  (“HP  France”);  and  

-­‐‑ Societe  Francaise  de  Radiotelephone  (“SFR”)  owned  by  Vodafone  and  

Vivendi.  

By  its  undersigned  counsel,  SetNet  alleges  the  following  upon  personal  

knowledge  as  to  itself  and  its  own  acts,  and  upon  information  and  belief  as  to  all  

other  matters.  SetNet’s  information  and  belief  is  based  on  its  investigation  made  

by  and  through  its  attorneys  in  France  and  the  United  States,  which  included,  
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among  other  things,  the  review  and  analysis  of:    

a) Documentary  evidence  consisting  of  contracts,  e-­‐‑mail  exchanges,  

and  other  communications  between  the  parties;    

b) Press  releases  issued  by  the  various  named  Defendants;    

c) Statements  and  findings  made  by  a  judicial  expert  appointed  by  one  

of  the  highest  courts  in  France  in  a  case  involving  SetNet,  HP  France  and  SFR;    

d) Other  public  statements  made  by  or  on  behalf  of  Defendants;    

e) Other  public  information,  including  press  and  media  reports,  

concerning  the  named  Defendants;  and      

f) Pleadings  in  litigation  in  which  Defendants  are  party  defendants,  

including:      

-­‐‑ In  Re  Hewlett-­‐‑Packard  Company,  a  Derivative  Litigation,  Santa  Clara  
County  Superior  Court  Consolidated  Action  [Including  Case  No.:  1-­‐‑10-­‐‑
CV-­‐‑179356  (Lead),  Case  No.  1-­‐‑10-­‐‑CV-­‐‑180359,  Case  No.  1-­‐‑10-­‐‑CV-­‐‑180874];    

-­‐‑ In  Re  HP  Derivative  Litigation,  Case  No.  10-­‐‑CV-­‐‑3608  (EJD)  (N.D.  Cal.  
2010);  

-­‐‑ People  v.  Patricia  Dunn  (HP  Chairwoman)  et  al.,  Santa  Clara  County  
Superior  Court  Case  No.  061027481,  filed  on  October  4,  2006;    

-­‐‑ In  re  Vivendi  Universal,  S.A.  Securities  Litigation,  No.  02  Civ.  5571  (RJH)  
(S.D.N.Y.  2002);  

-­‐‑ SEC  v.  Vivendi  Universal,  S.A.,  No.  03  Civ.  10195  (PKC)  (S.D.N.Y.  2003);  
and    

-­‐‑ In  re  Vodafone  Group,  PLC  Securities  Litigation,  No.  02  Civ.  07592  (AKH)  
(S.D.N.Y.  2002).  

Many  of  the  facts  that  support  the  allegations  in  this  Complaint  are  known  

only  to  Defendants  or  are  within  their  exclusive  possession,  custody  or  control.    

SetNet  expects  to  uncover  further  substantial  evidence  to  support  its  

allegations  after  a  reasonable  opportunity  to  conduct  discovery.       
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PARTIES  

1. Plaintiff  SetNet  is,  and  at  all  times  relevant  to  this  Complaint  has  

been,  a  Florida  corporation  doing  business  in  Florida  and  California.    

2. Defendant  HP  is,  and  at  all  times  relevant  to  this  Complaint  has  

been,  a  Delaware  corporation  doing  business  in  the  County  of  Santa  Clara,  and  

has  its  principal  executive  offices  located  at  300  Hanover  Street,  Palo  Alto,  Santa  

Clara  County,  California  94304.  

3. Defendant  Vivendi  is,  and  at  all  times  relevant  to  this  Complaint  has  

been,  a  French  multinational  mass  media  and  telecommunication  company  

headquartered  in  Paris,  France.  The  company  has  activities  in  music,  television  

and  film,  publishing,  telecommunications,  and  the  Internet.  

4. Defendant  Vodafone  is,  and  at  all  times  relevant  to  this  Complaint  

has  been,  a  British  multinational  telecommunications  company  headquartered  in  

London.  Vodafone  currently  owns  45  percent  of  Verizon  Wireless,  the  largest  

mobile  carrier  in  the  United  States,  but  not  for  long.  On  January  28,  2014,  

Vodafone  shareholders  approved  the  sale  of  Vodafone’s  45  percent  stake  to  

Verizon  Communications  for  $130  billion,  paving  the  way  for  one  of  the  largest  

acquisitions  in  corporate  history.    

5. Defendant  SFR  is,  and  at  all  times  relevant  to  this  Complaint  has  

been,  a  French  telecommunications  company.  SFR  provides  services  for  mobile  

phone,  landline,  Internet,  and  IP  television  to  consumers  and  businesses.  SFR  is  

fully  owned  by  French  conglomerate  Vivendi.  The  SFR  mobile  phone  network  

infrastructure  was  built  by  Vodafone,  which  previously  had  a  44  percent  share  in  

SFR  until  April  2011  when  it  sold  the  entire  share  back  to  Vivendi.  

6. Defendants  Nicolas  Romanetti  and  Florent  Ramiere,  during  times  

relevant  to  this  Complaint,  worked  for  SetNet  as  software  engineers  in  California  

before  SFR  poached  and  hired  them.  They  both  currently  reside  and  work  in  

France.    
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DOES  1  -­‐‑  50  

7. SetNet  is  unaware  of  the  true  names  and  capacities  of  defendants  

sued  as  Does  1-­‐‑50,  and  therefore  sues  these  defendants  by  such  fictitious  names.  

SetNet  will  amend  this  Complaint  to  allege  their  true  names  and  capacities  when  

they  have  been  ascertained.    

8. Each  Doe  defendant  contributed  to  or  caused  the  damages  to  SetNet.  

Each  Doe  defendant  acted  as  the  principal,  agent,  employer,  employee,  alter  ego,  

co-­‐‑conspirator  or  aider  and  abettor  of  each  named  defendant  or  other  Doe  

defendant.    

9. Each  defendant,  including  Does  1  through  50,  will  be  collectively  

referred  to  as  “Defendants.”    

JURISDICTION    

AND  VENUE  

10. The  Court  has  jurisdiction  in  this  case  because  the  claims  arise  from  

the  violation  of  California  law,  and  the  damages  that  SetNet  suffered  exceed  the  

minimum  jurisdictional  requirements.  

11. Venue  is  proper  in  Santa  Clara  County.  A  substantial  part  of  the  

causes  of  action  alleged  accrued  in  California,  and  HP  and  SetNet  are  residents  

of  this  county.  As  for  Vivendi  and  Vodafone,  SetNet  will  serve  the  summons  and  

Complaint  on  their  respective  domestic  subsidiaries  that  operate  in  the  United  

States.  See  Yamaha  Motor  Co.,  LTD  v.  Superior  Ct.,  174  Cal.  App.  4th  264  (2009).  

12. This  case  is  not  removable  to  federal  court.  SetNet  does  not  allege  

that  any  of  the  Defendants  violated  federal  law.  See  28  U.S.C.  §  1441.  Nor  may  

the  case  be  removed  to  federal  court  based  on  diversity  jurisdiction.    

13. Under  28  U.S.C.  §  1332(a),  a  federal  court  may  assume  diversity  

jurisdiction  only  if  none  of  defendants  are  from  the  same  state  as  the  plaintiff  

(i.e.,  complete  diversity  must  exist).  HP  and  SetNet  are  located  in  and  do  

business  out  of  California.  See  Caterpillar,  Inc.  v.  Lewis,  519  U.S.  61  (1996).     
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FACTUAL  BACKGROUND  

14. SetNet  is  one  of  the  early  pioneers  of  the  mobile  Internet  because  it  

was  one  of  the  first  high-­‐‑tech  companies  to  develop  software  that  allowed  the  

synchronization  of  data,  including  e-­‐‑mail,  over  remotely-­‐‑located  computers.    

15. As  early  as  1996,  SetNet'ʹs  Software  (at  the  time  called  VoxMail)  

allowed  mobile  subscribers  to  check  and  respond  to  their  email  without  the  need  

for  mobile  internet-­‐‑enabled  networks,  using  voice  technologies  over  simple  

handsets.    

16. By  2000,  SetNet’s  Software  leveraged  state-­‐‑of-­‐‑the-­‐‑art  IP  networking  

techniques  and  distributed  software  components  to  provide  a  powerful,  flexible,  

and  highly  scalable  architecture  uniquely  crafted  to  deliver  advanced  wireless  

messaging  services.  Because  SetNet’s  revolutionary  technology  was  one  of  the  

first  of  its  kind  to  support  any  mail  server  (POP  or  IMAP),  SetNet’s  Software  

allowed  messaging  services  to  be  deployed  without  the  costly  need  for  in-­‐‑house  

mail  servers  and  storage.    For  wireless  carriers,  this  allowed  them  to  maximize  

their  network  utilization  and  to  accelerate  their  revenue  growth.  

17. SetNet’s  Software  allowed  service  providers  to  give  highly  

customizable  wireless  services  that  brought  new  value  to  their  subscribers.  

18. Around  1999,  SetNet  entered  into  an  agreement  with  SFR,  a  French  

mobile  telecom  carrier,  to  license  SetNet’s  Software.  With  this  licensed  tech-­‐‑

nology,  SFR  subscribers  had  wireless  access  to  their  e-­‐‑mail  at  any  time  from  

anywhere  they  had  cell  phone  reception.    

19. SetNet  entered  into  negotiations  with  HP  regarding  a  joint  business  

venture  that  would  expand  SetNet’s  capability.  HP  agreed  to  serve  as  SetNet’s  

sole  worldwide  distributor  and  offered  to  provide  marketing  and  sales  support  

in  every  country  where  HP  had  a  presence.  At  the  time,  Accenture,  which  led  

Vodafone’s  global  “Personal  Information  Project,”  selected  SetNet  as  the  primary  

supplier  among  more  than  five  major  competitors  200  times  the  size  of  SetNet  
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because  of  the  competitive  advantage  that  SetNet’s  Software  provided.  

20. Accenture  (www.eccenture.com)  is  a  multinational  management  

consulting,  technology  services  and  outsourcing  company.  

21. As  the  negotiations  progressed,  HP  decided  to  turn  over  the  SFR  

account  to  its  subsidiaries,  HP  France  and  HP  Europe.  At  the  time,  HP  Europe  

supported  another  SetNet  client,  Belgacom,  a  Belgian  telecom  company.    

22. HP  Europe  also  represented  SetNet  in  its  offering  to  Vodafone  in  a  

large,  multi-­‐‑country  Vodafone  project.  Attached  as  Exhibit  A  is  part  of  a  

presentation  the  parties  used  to  explain  their  joint  business  venture.  

23. In  2002,  SetNet  concluded  a  partnership  contract  with  HP  France  (as  

HP  directed)  pursuant  to  which  SetNet  agreed  to  supply  products  and  

maintenance  services  to  SFR,  and  whereby  SetNet  granted  to  HP  France  the  right  

to  sublicense  SetNet’s  Software  to  SFR  for  a  mutually-­‐‑agreed  specified  number  of  

concurrent  users  (“SetNet  Licenses”).1    

24. HP  France  integrated  SetNet’s  Software  into  SFR’s  operating  

environment,  and  HP  Europe  provided  Service  Level  1,  2  and  3  support  services  

pursuant  to  the  terms  of  a  standard  Service  Level  Agreement  (SLA).    

25. The  SLA  specified  the  levels  of  availability,  serviceability,  

performance,  operation,  and  billing.    

26. The  partnership  agreement  between  the  parties  further  provided  

that  SFR  would  purchase  more  SetNet  Licenses  than  SFR  actually  deployed  at  

any  given  time  to  ensure  sufficient  coverage.  HP  Europe  similarly  committed  to  

provide  SLA  support  for  all  the  SetNet  Licenses  purchased.      

  

27. The  number  of  simultaneous  sessions,  and  therefore  licenses,  was  

                                                
1     Concurrent  licenses  require  the  purchase  of  licenses  for  the  maximum  

number  of  users  who  will  run  the  software  simultaneously.  This  requires  the  
licensee/purchaser  to  estimate  projected  use,  and  to  purchase  sufficient  
licenses  to  ensure  uninterrupted  service  for  its  users.    

2   The  Cour  de  cassation  is  one  of  the  courts  of  last  resort  in  France,  and  has  
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determined  for  each  project  according  to  SFR’s  needs.  HP  France  agreed  to  

obtain  statements  from  SFR  on  the  use  of  SetNet’s  Software.  SetNet  would  then  

use  this  information  to  generate  the  invoices  sent  to  HP  France;  HP  France  

retained  20  percent  of  the  fees  under  the  partnership  contract.    

28. HP  France  agreed  to  declare  the  number  of  licenses  purchased  based  

on  the  number  of  concurrent  users  and  then  to  submit  payment  for  these  licenses  

to  SetNet.  In  exchange,  SetNet  would  provide  consulting  services  to  HP  France  

to  assist  in  the  deployment  of  SetNet’s  Software.  

29. In  2003,  SetNet  realized  that  the  number  of  SetNet  Licenses  reported  

and  purchased  by  HP  France  were  fewer  than  the  number  of  SetNet  Licenses  

that  SFR  actually  used,  based  on  usage  volume  and  other  metrics.  When  SetNet  

asked  HP  France  about  this  discrepancy,  HP  France  could  not  provide  an  

answer.  SetNet  continued  to  press  HP  France  to  explain  and  to  disclose  the  real  

number  of  concurrent  users  who  had  access  to  SetNet’s  Software.  

30. On  June  4,  2003,  SetNet  received  an  e-­‐‑mail  from  Hugh  Kuhn,    

HP  Worldwide  Alliance  Manager,  apologizing  for  HP  France’s  attempt  to  

strong-­‐‑arm  SetNet’s  board  of  directors  to  lower  the  price  of  the  SetNet  Licenses.    

Mr.  Kuhn  recognized  that  this  wholly  inappropriate  and  unethical  behavior  was  

unacceptable,  yet  regretted  that  he  was  unable  to  do  anything  about  it.    Attached  

as  Exhibit  B  is  a  copy  of  the  e-­‐‑mail  that  Mr.  Kuhn  sent  to  SetNet’s  founder  and  

President,  Nicolas  Fodor.  

31. In  2004,  SetNet  obtained  a  copy  of  an  internal  HP  France  -­‐‑  SFR  

memorandum  in  which  HP  France  essentially  admitted  that  it  had  declared  and  

paid  for  fewer  SetNet  Licenses  for  SFR  users  than  was  required  under  their  

agreement.  Under  the  new  license  fee  calculation  method  that  SFR  imposed  in  

2004,  SFR  had  to  declare  the  number  of  registered  users  every  quarter.  Only  SFR  

had  this  information  and  never  agreed  to  a  joint  count.  

32. Despite  HP  France’s  failure  to  pay  for  the  actual  number  of  SetNet  
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Licenses  in  accordance  with  their  agreement,  in  good  faith  SetNet  continued  to  

provide  technical  support  and  consulting  services  to  HP  France  to  support  SFR  

users.  This  resulted  in  SetNet’s  financial  outlays  exceeding  SetNet’s  revenues,  

and  in  2004  SetNet  had  to  close  its  French  subsidiaries.  

33. In  2005,  HP  France  abruptly  ended  its  partnership  with  SetNet,  

abandoned  the  latest  SFR  project  in  progress  even  though  the  e-­‐‑mail  access  

services  operated  perfectly,  and  ceased  to  represent  SetNet  in  France  altogether.      

34. At  this  time,  HP  also  ceased  to  represent  SetNet  worldwide  after  

SetNet  had  invested  considerable  time,  energy  and  resources  preparing  for  HP’s  

global  distribution  of  SetNet’s  Software.  

35. SFR  then  began  to  declare  a  “negative”  number  of  users—i.e.,  fewer  

than  the  number  of  SetNet  Licenses  purchased  the  previous  quarter.    

36. After  discovering  that  SFR  again  had  underreported  the  number  of  

users  of  SetNet  Licenses,  SetNet  retained  French  legal  counsel.  The  attorney  

contacted  SFR  about  the  fraudulent  reporting,  but  SFR  denied  any  wrongdoing.    

37. SFR  represented  that  they  had  removed  SetNet’s  software  from  its  

operating  computer  systems  and  migrated  SFR’s  wireless  subscribers  to  

competitor  technologies.    

38. SFR  then,  through  an  unrelated  third  party,  poached  and  hired  two  

of  SetNet’s  key  software  engineers  to  fill  the  void  left  by  HP  France  in  the  area  of  

system  integration.  Those  two  ex-­‐‑SetNet  employees  are  Defendants  Nicolas  

Romanetti  and  Florent  Ramiere.  In  the  same  year,  SetNet  discovered  that  SFR  

had  underreported  the  number  of  users  of  SetNet  Licenses  to  SetNet.  

39. Defendant  Romanetti  was  SetNet’s  project  manager  for  the  SFR  

account.  Defendant  Ramiere  was  in  charge  of  maintaining  SetNet’s  Software  

source  code  and  implementing  updates.    

40. SetNet  later  learned  that  Defendants  Romanetti  and  Ramiere  

assisted  SFR  in  “reverse  engineering”  SetNet’s  software  to  enable  the  migration.    
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41. Defendants  Romanetti  and  Ramiere  disclosed  to  SFR  the  Oracle  

database  schema  developed  for  SetNet’s  Software.  A  database  schema  is  a  

database  system‘s  structure  described  in  a  formal  language  supported  by  the  

database  management  system  (DBMS)  and  refers  to  the  organization  of  data  as  a  

blueprint  of  how  a  database  is  constructed.    

42. The  manner  in  which  SetNet  developed  the  conceptual  schema  for  

its  software  constitutes  proprietary,  confidential  and  trade  secret  information.    

43. In  2006,  SFR  informed  SetNet  for  the  first  time  that  SFR  destroyed  all  

subscriber  registration  and  cancellation  files  (“User  Logs”)  after  thirty  (30)  days.  

The  parties  had  never  agreed  that  SFR  could  destroy  the  User  Logs,  certainly  not  

without  SetNet’s  consent.  SetNet  needed  the  User  Logs  primarily  to  monitor  the  

performance  and  proper  functioning  of  its  software  platform  as  well  as  to  

troubleshoot  and  repair  any  malfunctions  or  anomalies.  It  later  became  obvious  

that  SFR  destroyed  the  User  Logs  to  hide  the  number  of  licenses  effectively  used.  

44. Around  this  time,  SFR  then  unilaterally  imposed  a  new  per-­‐‑user  

licensing  fee  schedule  that  departed  from  the  parties’  original  license  agreement.  

45. Attached  as  Exhibit  C  are  two  affidavits  executed  by  Olivier  Cadène,  

a  software  engineer  who  worked  for  SFR  as  a  Technical  Manger  from  2000  

through  2003.      

(a) In  the  affidavit  dated  January  2,  2014  (Doc.  No.  213),    

Mr.  Cadène  states  that  he  personally  developed  software  that  tracked  and  

recorded  the  number  of  concurrent  users  of  SetNet’s  Software.  

(b) In  the  affidavit  dated  January  6,  2014  (Doc.  216),  Mr.  Cadène  

states  that  SetNet’s  Software  (which  he  refers  to  as  “SetNet  WapMail”)  was  the  

only  e-­‐‑mail  software  available  to  vodafone  live!  users.    

46. vodafone  live!  was  the  brand  name  for  the  multimedia  portal  

service  of  mobile  phone  operator  Vodafone,  initially  developed  by  Japan’s    

J-­‐‑Phone  under  the  J-­‐‑Sky  brand.  Vodafone  acquired  J-­‐‑Phone,  including  J-­‐‑Sky,    
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in  2001–2002.  In  October  24,  2002,  the  service  was  officially  launched  as  

vodafone  live!  SetNet  never  authorized  SFR  to  transfer  or  to  sublicense  any  of  

SetNet’s  technology  to  its  parent  company  or  any  other  third  party.    

47. HP  France  misrepresented  to  SetNet  that  SFR  had  launched  SFR  

Live,  and  purchased  SetNet  Licenses  for  that  division.  Attached  as  Exhibit  D  is  a  

copy  of  a  Purchase  Order  placed  by  HP  France  that  requested  SetNet  Licenses  

for  SFR  Live.  SFR  has  never  launched  or  operated  a  service  called  “SFR  Live.”  

48. Vodafone  controlled  all  of  SFR’s  marketing  to  French  wireless  

subscribers  because  most  3G  consumer  handsets  sold  by  SFR  (more  than  7  

million  out  of  12  million  SFR  subscribers)  were  branded  with  vodafone  live!  

Attached  as  Exhibit  E  are  photographs  of  SFR  handsets  that  display  the  

vodafone  live!  logo.  

49. SFR  and  Vivendi  greatly  increased  their  revenues  from  their  

misappropriation  of  SetNet’s  Software  because  the  mobile  application  that  

allowed  subscribers  to  access  their  e-­‐‑mail  was  the  only  internet  feature  that  

vodafone  live!  offered  with  its  new  generation  handsets.  This  novel  feature  was  

the  basis  for  encouraging  subscribers  to  upgrade  their  plan  for  one  to  two  years  

while  supporting  the  added  costs  related  to  increased  3G  data  use.    

50. SetNet   later   learned   that   around   the   time   that  HP  France   and  SFR  

severed   ties   with   SetNet,   Vodafone   had   entered   into   a   worldwide   agreement  

with  Visto  Corporation  (another  company  that  sold  push  e-­‐‑mail  products)  for  the  

sole  purpose  of  eliminating  all  mobile  e-­‐‑mail  players  from  the  market.    

51. Visto  (now  Good  Technology)  claimed  it  owned  exclusive  patent  

rights  to  the  technology.  The  validity  of  these  patents  was  hotly  contested.  

SetNet  had  developed  its  technology  before  Visto.  Attached  as  Exhibit  F  is  an  

article  published  by  the  New  York  Times  on  April  16,  2007,  that  accurately  

describes  the  patent  infringement  controversy  and  the  players  involved.  
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SETNET’S  LAWSUIT  AGAINST  SFR  AND  HP  FRANCE  

PENDING  IN  THE  FRENCH  COURTS  

52. In  late  2005,  SetNet  sued  SFR  in  the  Paris  Commercial  Court  

(Tribunal  de  commerce)  to  recover  technical  support  fees  owed  to  SetNet  and  to  

obtain  access  to  the  User  Logs  that  counted  and  recorded  the  number  of  SetNet  

Licenses  actually  used  pursuant  to  the  parties’  original  license  agreement.  

53. The  French  court  ruled  in  SetNet’s  favor  and  ordered  SFR  to  pay  

€265,000  ($395,000)  in  support  fees  and  to  produce  the  information  regarding  the  

SetNet  Licenses  that  SetNet  had  requested.    

54. SFR  did  not  comply  with  the  second  part  of  the  order,  arguing  that  

the  User  Logs  had  been  deleted  or  were  no  longer  available.  The  attached  

affidavits  executed  by  SFR’s  software  engineer  directly  contradict  this  

misrepresentation.  See  Exhibit  C.  

55. In  February  2006,  SetNet  sued  both  SFR  and  HP  France  in  the  

Tribunal  de  commerce  to  recover  damages  for  breach  of  contract.  In  its  complaint,  

SetNet  alleged  that  SFR  used  SetNet’s  Software  on  approximately  7.5  million  

phones  without  paying  for  the  corresponding  SetNet  Licenses.  This  case  is  still  

ongoing.  SetNet  seeks  to  recover  between  €5.00  and  €5,000.00  per  user,  

depending  on  the  usage  of  SetNet  Licenses.    

56. The  torts  claims  alleged  in  this  Complaint  are  different  from  the  

contract  claims  in  the  lawsuit  filed  in  the  Paris  Commercial  Court,  which  alleges  

claims  for:    (a)  repeated  serious  breaches  of  contract;  (b)  non-­‐‑compliance  with  the  

initial  license  agreement;  (c)  unlawful  and  misleading  renegotiation  of  a  second  

license  agreement;  (d)  unlawful  and  misleading  performance  of  the  second  

license  agreement;  (e)  software  rights  infringement  via  unauthorized,  non-­‐‑

contractual  use;  (f)  exceeding  the  limited  number  of  licenses  granted  by  SetNet  to  

SFR;  and  (g)  concealment  and  unlawful  destruction  of  data  about  the  use  of  

SetNet’s  Software.  
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57. Stéphane  Lipski,  a  judicial  expert  appointed  by  the  Court  of  

Cassation  (Cour  de  cassation),2  informed  the  parties  that  vodafone  live!  used  an  e-­‐‑

mail  system  nearly  identical  to  the  one  that  SetNet  had  developed.  In  fact,  it  had  

the  same  functionalities  and  interface  as  SetNet’s  Software.  That’s  when  SetNet  

discovered  that  Vodafone,  via  SFR,  was  still  using  a  copy  of  SetNet’s  Software  as  

late  as  May  2011.    Attached  as  Exhibit  G  is  a  statement,  dated  May  11,  2011,  by  

the  judicial  expert  that  states  that  he  examined  the  technology  used  by  vodafone  

live!  and  compared  it  to  SetNet’s  technology.  

58. SetNet  did  not  know,  and  certainly  had  no  evidence  to  prove,  that  

SFR  had  given  Vodafone  access  to  SetNet’s  Software  until  SFR’s  Technical  

Manager,  Olivier  Cadène,  submitted  the  attached  affidavits  to  the  Cour  d’  appel  de  

Paris  (Pôle  5  -­‐‑  Chambre  1,  Case  No.  RG  13/03820).  SFR  ostensibly  had  completely  

uninstalled  SetNet’s  Software  by  2006.  See  Exhibit  C.  

59. SetNet’s  French  lawsuit  against  SFR  and  HP  France  to  recover  

contract  damages  is  currently  pending  before  the  Cour  d’  appel  de  Paris.    

60. SetNet  has  diligently  prosecuted  its  contract  claims,  and  will  

continue  to  litigate  those  claims  in  France.  Only  now  has  SetNet  been  able  to  

bring  the  tort  claims  alleged  in  this  Complaint,  however,  because  of  the  evidence  

that  recently  came  to  light  that  SetNet  had  no  way  of  knowing  or  obtaining.    

61. Under  French  law,  SetNet  cannot  recover  tort  damages  in  any  court  

in  France.  Unlike  in  the  United  States,  French  law  does  not  allow  plaintiffs  to  

conduct  discovery,  which  would  make  it  nearly  impossible  for  SetNet  to  proceed  

with  an  action  like  this  one  even  if  SetNet  could  sue  in  France.  Defendants  hold  

most  of  the  information  that  SetNet  will  need  to  prove  its  claims,  which  SetNet  

will  obtain  through  discovery.  

                                                
2   The  Cour  de  cassation  is  one  of  the  courts  of  last  resort  in  France,  and  has  

jurisdiction  over  all  matters  triable  in  the  French  system.  The  Court  is  the  
court  of  final  appeal  for  civil  (and  criminal)  matters.    
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HP,  VIVENDI,  AND  VODAFONE    

NO  STRANGERS  TO  FRAUD  CONTROVERSIES    

62. Perhaps  it  should  not  be  too  surprising  that  whenever  multinational  

companies  wield  power  in  the  way  that  HP,  Vodafone  and  Vivendi  do  

worldwide,  the  day  eventually  comes  that  they  will  succumb  to  corporate  

corruption.  Unable  to  resist  the  allure  of  more  power  and  money,  they  engage  in  

the  kinds  of  predatory  business  practices  and  abuse  seen  here.    

63. During  the  time  period  that  SetNet  launched  its  products  and  began  

to  do  business  with  HP,  Vodafone  and  Vivendi,  these  three  companies  were  

engaging  in  conduct  that  eventually  precipitated  derivative  shareholder  lawsuits  

and,  in  at  least  one  instance,  even  criminal  proceedings.  

64. The  common  trait  that  all  three  companies  share  is  that  they  

cultivated  a  culture  of  predatory,  unethical  business  practices  that  harmed  not  

only  their  shareholders,  but  also  the  companies  that  trusted  them  with  their  

customers,  proprietary  technology  and,  in  SetNet’s  case,  their  very  survival.    

HP  

65. Consider,  for  example,  the  infamous  HP  spying  scandal  that  turned  

criminal  when  the  California  Attorney  General  filed  felony  charges  on  Patricia  

Dunn  and  four  others  stemming  from  an  illegal  investigation  into  Hewlett-­‐‑

Packard’s  boardroom  leaks.  

66. HP  traditionally  led  in  the  area  of  business  ethics  for  its  excellent  

ethical  practices,  and  outstanding  value  and  belief  system  called  The  HP  Way.  But  

that  began  to  change  when  The  HP  Way  began  to  diminish  once  Carly  Fiorina  

was  appointed  as  HP’s  CEO  and  chairwoman  in  1999.    

67. In  fact,  Ms.  Fiorina’s  controversial  initiatives  in  HP  were  not  

congruent  with  the  spirit  of  The  HP  Way.      

68. HP’s  excellent  culture  of  “trust”  and  “respect”  eroded  and  gave  way  

to  significant  conflict  and  mistrust  among  the  members  of  the  Board  of  Directors.  
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Eventually,  ousted  for  her  poor  performance  in  2005,  Fiorina  ceded  her  position  

as  chairwoman  to  Patricia  Dunn.    

69. Following  the  ethical  issues  that  Fiorina  had  already  cultivated,  

insider  information  of  the  boardroom  started  leaking  to  the  public  in  early  2005  

in  conjunction  with  Dunn’s  appointment,  to  which  Dunn  focused  urgent  

attention  to  plug  the  leaks.    

70. Ms.  Dunn  contracted  a  team  of  independent  security  experts  to  

investigate  board  members  and  several  journalists  to  identify  the  source  of  an  

information  leak.  In  turn,  those  security  experts  recruited  private  investigators  

who  used  a  spying  technique  known  as  pretexting.  The  pretexting  involved  

investigators  impersonating  HP  board  members  and  journalists  to  obtain  their  

phone  records.    

71. After  a  story  was  published  in  the  news,  the  California  Attorney  

General  filed  charges  for  (a)  conspiracy  to  commit  crime;  (b)  fraudulent  use  of  

wire,  radio,  or  television  transmissions;  (c)  taking,  copying,  and  using  computer  

data  in  violation  of  California  Penal  Code  §  502;  (d)  using  personal  identifying  

information  without  authorization.  

72. The  criminal  conduct  alleged  in  the  Attorney  General’s  criminal  

charges  is  not  far  from  the  unethical  misconduct  alleged  in  this  Complaint.  As  it  

has  done  at  other  times  with  other  parties,  HP  colluded,  conspired,  encouraged  

or  put  economic  pressure  on  the  other  Defendants  to  violate  California  Penal  

Code  §  502.    

73. SetNet  relied  heavily  on  HP  because  HP  had  promised  to  market,  

sell  and  distribute  SetNet’s  Software  globally.  When  HP  pulled  out  of  their  

agreement,  it  was  too  late  for  SetNet  to  cultivate  partnerships  and  strategic  

business  alliances  with  other  companies  that  had  HP’s  global  reach  and  influence  

in  the  marketplace.    Worse  still,  HP  conspired,  encouraged  or  put  economic  

pressure  on  SFR  and  the  other  Defendants  to  misappropriate  SetNet’s  Software.  
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Vivendi  

74. In  the  same  vein,  Vivendi  too  was  mired  in  financial  scandals  and  

charges  of  fraud  during  the  time  that  SFR  licensed  SetNet’s  Software.    

75. Vivendi  had  to  defend  against  a  class-­‐‑action  lawsuit  brought  by  

international  shareholders  of  Vivendi  in  July  2002.  Vivendi  was  accused  of  

violating  federal  securities  laws  in  statements  company  officials  made  from  

October  2000  to  August  2002,  according  to  the  plaintiffs’  court  filing.  Apparently,  

the  company  made  a  series  of  acquisitions  during  the  dot-­‐‑com  boom  and  was  

transformed  from  a  French  water  utility  into  one  of  the  world’s  largest  media  

and  entertainment  companies.  But  Vivendi’s  share  price  collapsed  in  2002  as  

market  conditions  turned  against  the  company.  

76. A  lawyer  for  French  shareholders  in  a  parallel  case  in  France,  

Frédérik-­‐‑Karel  Canoy,  was  quoted  as  saying  that  theoretical  damages  and  

interest  could  reach  $50  billion.  

77. The  S.E.C.  ordered  the  company  to  pay  $48  million  to  12,000  

shareholders  from  16  countries  in  mid  2008.    

  

Vodafone  

78. Like  its  SFR  co-­‐‑owner  Vivendi,  Vodafone  also  had  to  defend  against  

a  similar  derivative  shareholder  class  action  brought  in  the  United  States  District  

Court  for  the  District  of  New  York  covering  the  period  between  June  10,  2004  

and  February  24,  2006.  The  complaint  charged  Vodafone  and  certain  of  its  

officers  and  directors  with  violations  of  the  Securities  Exchange  Act  of  1934.    

79. The  complaint  alleged  that  Vodafone  statements  regarding  its  

business  and  prospects  were  false  and  misleading  because  they  did  not  disclose  

the  following  true  facts:      

(a)     Vodafone’s  financial  statements  and  reports  were  materially  

falsified  and  overstated  its  assets  and  operating  earnings  due  to  the  over-­‐‑
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valuation  of  its  German,  Italian  and  Japanese  operations;    

(b)     Vodafone’s  German  operations  had  not  successfully  

integrated  into  Vodafone’s  overall  operations  and  were  suffering  from  

significant  operational  problems,  inefficiencies  and  a  lack  of  growth  and  

adequate  profitability  to  permit  Vodafone  to  recover  its  investment  in  its  German  

operations;    

(c)     Vodafone’s  Japanese  operations  were  materially  overvalued  

on  Vodafone’s  financial  statements  due  to  the  failure  to  hold  or  gain  sufficient  

market  share  so  as  to  permit  Vodafone  to  recover  its  investment  in  its  Japanese  

operations;    

(d)     Vodafone’s  “One  Vodafone”  cost  savings  and  operational  

efficiency  initiative  was  not  succeeding  or  achieving  any  significant  cost  savings  

for  the  company;  and    

(e)     due  to  these  adverse  factors  that  negatively  impacted  

Vodafone’s  operations  and  financial  performance,  Vodafone  knew  that  the  levels  

of  financial  performance  forecast  for  fiscal  2006  and  2007  would  not  and  could  

not  be  achieved.  

80. In  a  press  release  dated  March  11,  2005,  Vodafone  announced  that  it  

had  agreed  to  settle  the  securities  class  action  lawsuit,  which  required  a  cash  

payment  by  Vodafone  and  its  insurance  carriers  of  $24.5  million  to  the  

shareholders  and  $5,295,45  in  fees.  See  Order  Awarding  Fees  and  Allowances,  

dated  June  19,  2006,  issued  by  Alvin  K.  Hallerstein,  United  States  District  Judge,  

attached  as  Exhibit  H.  
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CIVIL  CONSPIRACY  TO    

DEFRAUD  SETNET    

81. Acting  at  the  direction,  or  under  the  influence,  of  their  respective  

parent  companies,  HP  France  and  SFR  engaged  in  a  pattern  and  practice  of  

fraud,  trickery  and  deceit  to  implement  a  scheme  to  misappropriate  SetNet’s  

Software.    

82. Defendants  committed  acts  in  furtherance  of  the  conspiracy,  or  lent  

aid  and  encouragement  to  their  co-­‐‑conspirators,  or  ratified  and  adopted  the  acts  

of  their  co-­‐‑conspirators.    

83. Defendants  agreed  amongst  themselves  to  take  the  illegal  and  

improper  actions  described  in  this  Complaint  to  maximize  their  financial  benefit  

from  the  illegal  use,  sale  and  distribution  of  SetNet’s  technology.    

84. Defendants  undertook  their  actions  with  actual  malice  in  that  they  

were  motivated  by  a  desire  to  deceive  SetNet  and  were  aware  of  their  

misconduct.    

85. Defendants,  and  each  of  them,  committed  the  alleged  acts  pursuant  

to  an  agreement  by  and  between  them  to  engineer  SetNet’s  ultimate  financial  

ruin  to  cripple  SetNet’s  ability  to  prosecute  the  claims  currently  pending  in  the  

French  legal  system  and  the  claims  alleged  in  this  Complaint.  
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PIERCING  THE  CORPORATE  VEIL  OF    

HP  FRANCE  AND  SFR  

86. During  the  relevant  time  period,  HP  owned  and  controlled  HP  

France’s  equitable  interests.  A  unity  of  interest  and  ownership  between  HP  and  

HP  France  existed  such  that  any  individuality  and  separateness  between  them  

had  ceased.    

87. HP  so  dominated  and  controlled  HP  France  that  it  would  be  

unconscionable,  unjust  and  inequitable  to  permit  HP  to  avoid  individual  liability  

for  SetNet’s  damages.    

88. During  the  relevant  time  period,  Vodafone  and  Vivendi  jointly  

owned  the  controlling  majority  of  SFR’s  equitable  interests.  A  unity  of  interest  

and  ownership  between  Vodafone/Vivendi  and  SFR  existed  such  that  any  

individuality  and  separateness  between  Vodafone/Vivendi  and  SFR  had  ceased.    

89. Vodafone  and  Vivendi  so  dominated  and  controlled  SFR  that  it  

would  be  unconscionable,  unjust  and  inequitable  to  permit  Vodafone  and  

Vivendi  to  avoid  individual  liability  for  SetNet’s  damages.    

STATUTE  OF  LIMITATIONS  

90. As  explained  above,  SetNet,  SFR  and  HP  France  are  parties  in  a  case  

pending  in  the  Cour  d’  appel  de  Paris.    

91. The  attached  affidavits  by  an  ex-­‐‑SFR  software  engineer  filed  in  that  

case  in  January  2014  disclose  material  facts  relevant  to  the  claims  alleged  below  

that  Defendants  withheld  from  SetNet.  See  Exhibit  C.  

92. Any  applicable  statutes  of  limitation  are  tolled  by  delayed  discovery  

or  Defendants’  knowing  and  active  concealment  of  facts  alleged  in  this  

Complaint.    

93. Despite  exercising  reasonable  diligence,  SetNet  did  not  discover,  

could  not  discover,  and  Defendants  prevented  SetNet  from  discovering,  the  

tortious,  unlawful  conduct  alleged  in  this  Complaint.  
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FIRST  CLAIM  FOR  RELIEF  

Intentional  Interference  with  Contract    

(All  Defendants)  

94. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.  

95. In  their  greed  to  have  unauthorized  use,  distribution  and  sale  of  

SetNet’s  technology,  Defendants  (a)  conspired,  encouraged  or  put  economic  

pressure  on  each  other  to  make  false  representations,  concealments  and  non-­‐‑

disclosures;  and  (b)  engaged  in  a  pattern  and  practice  of  fraud,  to  induce  a  

breach  of  the  SetNet  Licenses  and  the  other  contracts  alleged  in  this  Complaint  or  

otherwise  to  disrupt  or  damage  SetNet’s  proprietary  rights  to  and  licensing  of,  

its  technology.  

96. Defendants  undertook  their  acts,  including  misappropriating  

SetNet’s  Software,  to  obtain  financial  gain,  all  for  the  purpose  of  benefiting  from  

SetNet’s  goodwill  and  reputation  and  the  demand  for  its  technology.  

97. As  a  proximate  result  of  Defendants’  acts,  SetNet  suffered,  and  

continues  to  suffer,  general  and  special  damages,  including  lost  profits  and  sales,  

among  other  things,  in  an  amount  currently  unascertained  but  that  exceeds  this  

Court’s  jurisdictional  amount.    

98. As  a  further  proximate  result  of  their  tortious  acts,  Defendants  have  

been  unjustly  enriched.  

99. Defendants’  unlawful  actions  were  willful,  wanton,  malicious,  and  

oppressive,  and  in  conscious  disregard  of  SetNet’s  rights,  justifying  the  award  of  

punitive  damages  and  exemplary  damages  under  California  Civil  Code  §  3294.  
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SECOND  CLAIM  FOR  RELIEF  

Negligent  Interference  with  Contract  

(All  Defendants)  

100. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.  

101. Defendants  were  on  notice  of  the  agreements  by  and  between  

SetNet  and  HP  France  and  SFR.  Being  on  such  notice,  Defendants  owed  a  duty  of  

care  to  SetNet  not  to  engage  in  conduct  that  would  induce  a  breach  of  any  of  

those  contracts  or  otherwise  disrupt  or  damage  SetNet’s  proprietary  rights  to,  

and  distribution  and  licensing  of  its  technology.  

102. Defendants  breached  the  duty  of  care  they  owed  to  SetNet  when  

they  conspired,  encouraged  or  put  economic  pressure  on  each  other  to  engage  in  

conduct  that  would  induce  a  breach  of  the  SetNet  Licenses  and  the  other  

contracts  alleged  in  this  Complaint  or  otherwise  disrupt  or  damage  SetNet’s  

proprietary  rights  to  and  licensing  of  its  technology,  including  misappropriating  

SetNet’s  Software.    

103. Defendants  undertook  their  acts  to  obtain  financial  gain,  all  for  the  

purpose  of  benefiting  from  SetNet’s  goodwill  and  reputation  and  the  demand  for  

its  technology.  

104. As  a  proximate  result  of  Defendants’  acts,  SetNet  suffered,  and  

continues  to  suffer,  general  and  special  damages,  including  lost  profits  and  sales,  

among  other  things,  in  an  amount  currently  unascertained  but  that  exceeds  this  

Court’s  jurisdictional  amount.    

105. As  a  further  proximate  result  of  their  tortious  acts,  Defendants  have  

been  unjustly  enriched.  

106. Defendants’  unlawful  actions  were  willful,  wanton,  malicious,  and  

oppressive,  and  in  conscious  disregard  of  SetNet’s  rights,  justifying  the  award  of  

punitive  damages  and  exemplary  damages  under  California  Civil  Code  §  3294.  
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THIRD  CLAIM  FOR  RELIEF  

Interference  with  Prospective  Economic  Advantage    

(All  Defendants)  

107. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.  

108. Defendants  were  on  notice  of  the  economic  relationships  SetNet  had  

with  HP  France  and  SFR,  which  provided  a  likelihood  of  future  economic  benefit  

to  SetNet.    

109. SetNet  had  valuable  prospective  economic  relationships  and  

business  opportunities  with  customers  and  strategic  business  alliances,  from  

which  SetNet  derived  economic  gain,  and  from  which  SetNet  had  a  reasonable  

expectancy  of  deriving  future  economic  gain.  

110. SetNet  invested  a  great  amount  of  time,  effort  and  money  on  

developing  relationships  with  these  customers  and  prospective  customers.  

SetNet  generated  most  of  its  revenue  through  the  sale  of  licenses  of  its  

technology,  and  actively  cultivated  relationships  with  strategic  partners  that  

would  have  expanded  SetNet’s  reach  and  influence  in  the  mobile  market.    

111. SetNet  expected  to  gain  future  economic  advantage  from  existing  

customers  and  prospective  customers  whom  SetNet  expected  to  purchase  

licenses  to  SetNet’s  technology  and  therefore  continue  to  patronize  SetNet  in  a  

manner  that  would  likely  generate  ongoing  revenues  for  SetNet.  

112. Defendants  were  aware  of  SetNet’s  prospective  economic  

relationships  and  business  opportunities.  

113. Defendants  knew  of  the  existence  of,  and  intentionally  interfered  

with,  the  relationships  with  these  SetNet  customers  and  prospective  customers  

and  prospective  partnerships  and  alliances  that  SetNet  was  cultivating.  

114. Through  their  actions  described  above,  Defendants  wrongfully,  

knowingly,  and  intentionally  interfered  with  and  destroyed  or  harmed  SetNet’s  
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prospective  business  relationships.    

115. SetNet  has  been  harmed  by  Defendants’  intentional  interference  

with  SetNet’s  prospective  business  relationships.  

116. Defendants’  intentional  wrongful  acts  further  interfered  with  

SetNet’s  marketing  channels,  current  and  prospective  authorized  accounts  and  

distributors,  and  otherwise  injured  SetNet’s  goodwill  and  reputation.  

117. Defendants  accomplished  their  interference  through  wrongful  

means,  including:      

(a)     the  unauthorized  use  of  SetNet’s  proprietary,  confidential  and  

trade  secret  information;    

(b)     Defendants’  fraudulent  inducement  of  the  SetNet  Licenses  

and  other  agreements  alleged  in  this  Complaint  that  they  never  intended  for  SFR  

to  honor;  and    

(c)     SFR’s  poaching  SetNet  employees  to  misappropriate  SetNet’s  

technology.    

118. Defendants’  acts  interfered  with,  made  more  burdensome  or  

disrupted,  SetNet’s  prospective  economic  relationships  with  its  existing  and  

prospective  customers  and  other  business  relationships  in  a  manner  that  

ultimately  led  the  company  to  lose  all  revenue  from  the  sale  of  licenses  to  its  

technology  and  brought  SetNet  to  the  brink  of  financial  ruin.  

119. As  a  proximate  result  of  Defendants’  acts,  SetNet  suffered,  and  

continues  to  suffer,  general  and  special  damages,  including  lost  profits  and  sales,  

among  other  things,  in  an  amount  currently  unascertained  but  that  exceeds  this  

Court’s  jurisdictional  amount.  As  a  further  proximate  result  of  their  tortious  acts,  

Defendants  have  been  unjustly  enriched.  

120. Defendants’  unlawful  actions  were  willful,  wanton,  malicious,  and  

oppressive,  and  in  conscious  disregard  of  SetNet’s  rights,  justifying  the  award  of  

punitive  damages  and  exemplary  damages  under  California  Civil  Code  §  3294.  
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FOURTH  CLAIM  FOR  RELIEF  

California  Statutory  Misappropriation  of    

Trade  Secrets  (Cal.  Civ.  Code  §  3426  et  seq.)  

(All  Defendants)  

121. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.    

122. In  the  course  of  its  business,  SetNet  has  developed  or  acquired  

proprietary,  confidential  and  trade  secret  information  essential  to  maintaining  

SetNet’s  competitive  position.  During  the  relevant  time  period,  SetNet  had  

established  extensive  procedures  and  policies  to  protect  its  proprietary,  

confidential  and  trade  secret  information.  SetNet’s  employees  signed  employ-­‐‑

ment  agreements  containing  confidentiality  provisions  that  are  standard  and  

commonly  used  by  Silicon  Valley  technology  companies.  SetNet’s  employees  all  

understand  the  importance  of  keeping  company  information  confidential.  

123. SetNet  also  has  procedures  to  ensure  that  proprietary,  confidential  

and  trade  secret  information  is  disseminated  to  its  employees  only  on  a  “need-­‐‑to-­‐‑

know”  basis.  The  most  sensitive  SetNet  proprietary,  confidential  and  trade  secret  

information  was  physically  maintained  at  its  California  headquarters.  SetNet  at  

all  times  had  security  measures  in  place  to  safeguard  this  information.  

124. SetNet’s  proprietary,  confidential  and  trade  secret  information  

includes,  but  is  not  limited  to:    

(a)     technical  information  relating  to  the  technology  that  SFR  

licensed  from  SetNet,  including,  but  not  limited  to,  technical  information  and  

data  in  and  related  to  SetNet’s  software  and  hardware,  computer  programs,  

architecture  information,  application  programming  interfaces,  software  

developer’s  kits,  and  installation  and  support  requirements;    

(b)     sales  and  marketing  information,  including,  but  not  limited  to,  

pricing,  marketing  strategies,  future  product  releases,  sales  strategies,  sales  
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projections,  market  studies,  analyses,  and  competitor  information;    

(c)     customer  information;    

(d)     service  provider  information;    and    

(e)     reseller  information.  

125. Before  any  third  party  may  obtain  any  of  SetNet’s  technology,  that  

party  first  must  manifest  its  assent  to  and  enter  into  an  agreement  with  SetNet  

governing  the  use  of  SetNet’s  technology.  SetNet  places  contractual  restrictions  

on  the  use  of  its  technology  and  prohibits  licensees  from,  among  other  things:  

(a) modifying,  in  whole  or  in  part,  SetNet’s  Software;  

(b) decompiling,  disassembling  or  otherwise  reverse  engineering,  

in  whole  or  in  part,  SetNet’s  Software;  

(c) obtaining  or  using  the  source  code  for  SetNet’s  Software;  

(d) printing,  copying,  reproducing,  duplicating,  or  distributing,  in  

whole  or  in  part,  SetNet’s  Software,  except  as  expressly  agreed  to  in  writing;  and  

(e) using  SetNet’s  technology  to  develop  an  alternative  to,  or  a  

replacement  of,  SetNet’s  Software.  

126. Certain  components  of  SetNet’s  Software  can  only  be  obtained  

under  a  written  license  agreement,  and  are  not  available  in  any  other  manner.    

127. During  the  relevant  time  period,  SetNet’s  Software  embodied  

numerous  components  of  SetNet’s  proprietary,  confidential  and  trade  secret  

information.  One  purpose  of  the  SetNet  Licenses  was  to  maintain  the  

proprietary,  confidential  and  trade  secret  aspects  of  SetNet’s  Software  by  

limiting  the  uses  of  SetNet’s  Software  to  only  those  authorized  by  the  license.  

128. During  the  course  of  their  relationship,  SetNet  provided  proprietary,  

confidential  and  trade  secret  information  to  HP  France,  SFR,  Romanetti  and  

Ramiere.  Consistent  with  its  policies  regarding  protecting  its  proprietary,  

confidential  and  trade  secret  information,  SetNet  entered  into  confidentiality  and  

non-­‐‑disclosure  agreements  with  HP  France,  SFR,  Romanetti  and  Ramiere.    
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129. During  the  time  that  they  worked  for  SetNet,  Defendants  Romanetti  

and  Ramiere  knew  that  under  these  agreements  they  were  obligated  to  keep  

confidential  and  to  refrain  from  using  SetNet’s  proprietary,  confidential  and  

trade  secret  information  for  their  own  benefit  or  to  SetNet’s  detriment.  After  they  

were  poached  by  SFR,  Defendants  Romanetti  and  Ramiere  disclosed  to  SFR  the  

proprietary  Oracle  database  schema  of  SetNet’s  Software.  Romanetti  kept  his  

SetNet  laptop  with  all  source  code  and  access  to  the  code  repository.  

130. Defendants  conspired  with,  authorized  or  put  pressure  on  each  

other  and  on  SFR  to  misappropriate  SetNet’s  proprietary,  confidential  and  trade  

secret  information  in  violation  of  California  Civil  Code  section  3426  et  seq.  in  that  

SFR  and  Defendants  Romanetti  and  Ramiere:      

(a)     acquired  information  that  Defendants  knew,  or  had  reason  to  

know,  was  acquired  by  improper  means;    or  

(b)     wrongfully  used  or  disclosed  SetNet’s  proprietary,  

confidential  and  trade  secret  information  knowing  or  having  reason  to  know  that  

the  information  had  been:    (i)  acquired  through  improper  means;  (ii)  acquired  

under  circumstances  giving  rise  to  a  duty  to  maintain  its  secrecy  or  limit  its  use;  

or,  (iii)  derived  from  or  through  a  person  who  owed  a  duty  to  SetNet  to  maintain  

its  secrecy  or  limit  its  use.  

131. As  a  proximate  result  of  Defendants’  acts,  SetNet  suffered,  and  

continues  to  suffer,  general  and  special  damages,  including  lost  profits  and  sales,  

among  other  things,  in  an  amount  currently  unascertained  but  that  exceeds  this  

Court’s  jurisdictional  amount.    

132. As  a  further  proximate  result  of  their  tortious  acts,  Defendants  have  

been  unjustly  enriched.  

133. Defendants’  unlawful  actions  were  willful,  wanton,  malicious,  and  

oppressive,  and  in  conscious  disregard  of  SetNet’s  rights,  justifying  the  award  of  

punitive  damages  and  exemplary  damages  under  California  Civil  Code  §  3294.  
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FIFTH  CLAIM  FOR  RELIEF  

Fraud  in  the  Inducement  

(All  Defendants)  

134. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.  

135. Tortious  fraud  occurs  when  a  party  “willfully  deceives  another  with  

the  intent  to  induce  him  to  alter  his  position  to  his  injury  of  risk.”  Cal.  Civ.  Code  

§  1709.    

136. The  elements  for  fraud  and  intentional  misrepresentation  are:    (a)  

misrepresentation  (false  representation,  concealment,  or  nondisclosure);  (b)  

knowledge  of  falsity;  (c)  intent  to  defraud,  i.e.,  to  induce  reliance;  (d)  justifiable  

reliance;  and  (e)  resulting  damage.  Lazar  v.  Superior  Court,  12  Cal.  4th  631,635  

(1996).  Intent  may  be  established  by  inference  from  the  acts  of  the  parties  because  

direct  proof  of  intent  for  fraud  is  often  impossible.  Continental  Airlines,  Inc.  v.  

McDonnell  Douglas  Corp.,  216  Cal.  App.  3d  388,  402  (1989).  

137. Defendants  conspired  with,  authorized  or  put  pressure  on  each  

other  and  on  SFR  and  HP  France  to  commit  actual  fraud  when  they  fraudulently  

induced  SetNet  to  continue  to  deploy  SetNet’s  Software  in  SFR’s  operating  

environment.  

138. Defendants  knew  at  the  time  they  induced  SetNet  to  license  its  

software  to  SFR  that  SFR  would  not  honor  the  contract  with  SetNet,  but  rather  

intended  to  exceed  the  number  of  authorized  concurrent  users,  and,  eventually,  

to  misappropriate  SetNet’s  technology.  

139. After  HP  France  unilaterally  terminated  its  relationship  with  SetNet,  

Defendants  conspired  with,  authorized  or  put  pressure  on  SFR  to  falsely  

represent,  imply,  and  knew  (or  should  have  known)  that  SetNet  would  believe  

SFR’s  continued  interest  in  SetNet’s  Software  so  that  SFR  could  misappropriate  it  

and  then  allow  Vodafone  unauthorized  access  and  use  of  SetNet’s  technology.  
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140. SFR  knew  that  it  lacked  the  intent  and  authority  to  continue  to  

purchase  SetNet  Licenses  because  Vodafone  and/or  Vivendi  had  directed  SFR  to  

terminate  the  relationship  with  SetNet  after  SFR  poached  Romanetti  and  

Ramiere  and  had  misappropriated  SetNet’s  technology.  

141. As  a  proximate  result  of  Defendants’  acts,  SetNet  suffered,  and  

continues  to  suffer,  general  and  special  damages,  including  lost  profits  and  sales,  

among  other  things,  in  an  amount  currently  unascertained  but  that  exceeds  this  

Court’s  jurisdictional  amount.    

142. As  a  further  proximate  result  of  their  tortious  acts,  Defendants  have  

been  unjustly  enriched.  

143. Defendants’  unlawful  actions  were  willful,  wanton,  malicious,  and  

oppressive,  and  in  conscious  disregard  of  SetNet’s  rights,  justifying  the  award  of  

punitive  damages  and  exemplary  damages  under  California  Civil  Code  §  3294.  

SIXTH  CLAIM  FOR  RELIEF  

Violation  of  California  Computer  Crime  Statute    

Cal.  Penal  Code  §  502  

(All  Defendants)  

144. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.    

145. California  Penal  Code  §  502(e)(1)  provides  a  civil  cause  of  action  

against  a  person  who  “[k]nowingly  accesses  and  without  permission  alters,  

damages,  deletes,  destroys,  or  otherwise  uses  any  data,  computer,  computer  

system,  or  computer  network  to  (A)  devise  or  execute  any  scheme  or  artifice  to  

defraud,  deceive,  or  extort,  or  (B)  wrongfully  control  or  obtain  money,  property,  

or  data”;  or  “[k]nowingly  accesses  and  without  permission  takes,  copies,  or  

makes  use  of  any  data  from  a  computer,  computer  system,  or  computer  network,  

or  takes  or  copies  any  supporting  documentation,  whether  existing  or  residing  

internal  or  external  to  a  computer,  computer  system,  or  computer  network.”  
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Penal  Code  §  502(c).  

146. Without  SetNet’s  authorization,  Defendants  conspired,  encouraged  

or  put  economic  pressure  on  each  other  to  copy,  and  to  use  the  data  from  

SetNet’s  computers,  computer  services,  computer  system,  and  computer  

network  to  enable  SFR  and  Vodafone  to  misappropriate  SetNet’s  Software.  

147. As  to  Defendants  Romanetti  and  Ramiere,  their  misconduct  was  

outside  the  scope  of  their  employment  for  SetNet.  

148. Defendants  violated  California  Penal  Code  §  502(c)(2)  by  conspiring,  

encouraging  or  putting  economic  pressure  on  each  other  to  knowingly  and  

fraudulently  access  and  without  permission,  take,  copy,  and  make  use  of  data  

from  a  computer,  computer  system,  or  computer  network.    

149. Defendants  violated  California  Penal  Code  §  502(c)(3)  by  conspiring,  

encouraging  or  putting  economic  pressure  on  each  other  to  knowingly  and  

fraudulently  access  and  use  computer  services  without  permission.  

150. Defendants  violated  California  Penal  Code  §  502(c)(6)  by  conspiring,  

encouraging  or  putting  economic  pressure  on  each  other  to  knowingly,  

fraudulently,  and  without  permission  provide  or  assist  in  providing  a  means  to  

access  a  computer,  computer  system,  or  computer  network.  

151. Defendants  violated  California  Penal  Code  §  502(c)(7)  by  conspiring,  

encouraging  or  putting  economic  pressure  on  each  other  to  knowingly,  

fraudulently,  and  without  permission  to  access  or  cause  to  be  accessed  any  

computer,  compute  system,  or  computer  network.  

152. SetNet  has  been  injured  by  these  violations  and  is  entitled  to  

damages  and  attorney’s  fees  under  California  Penal  Code  §§  502(e)  et  seq.  
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SEVENTH  CLAIM  FOR  RELIEF  

Common  Law  Unfair  Competition    

(All  Defendants)  

153. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.  

154. The  various  Defendants  acted  in  collusion  with  each  other,  and  with  

the  common  purpose  to  engage  in  the  unfair,  unlawful  and  fraudulent  business  

practices  alleged  in  this  Complaint  and  profiting  from  them  at  SetNet’s  expense.  

Defendants  are  jointly  and  severally  liable  for  their  misconduct.  

155. Defendants  conspired  with,  authorized  or  put  pressure  on  SFR  to  

misappropriate  SetNet’s  proprietary,  confidential  and  trade  secret  information.  

Such  conduct  enabled  SFR  to  access  and  use  SetNet’s  valuable  proprietary  and  

confidential  information  embodied  in  SetNet’s  Software.  SFR  then  used  SetNet’s  

valuable  proprietary  and  confidential  information  to  create  its  own  alternative  

solution.  SFR  did  so  knowing  that:      

(a)     SetNet’s  Software  contained  SetNet’s  valuable  proprietary  

and  confidential  information;  

  (b)     the  information  was  conveyed  to  SFR  confidentially  or  for  a  

limited  purpose;    

  (c)     the  Oracle  database  schema  of  SetNet’s  Software  had  been  

unlawfully  obtained  and  disclosed  to  SFR  by  Defendants  Romanetti  and  

Ramiere;  and    

(d)     SFR  used  SetNet’s  technology,  and  therefore  SetNet’s  valuable  

proprietary  and  confidential  information,  for  purposes  beyond  those  for  which  

SFR  was  permitted.  

156. SFR  knew  that  SetNet’s  Software  contained  SetNet’s  valuable  

proprietary  and  confidential  information,  and  SFR  understood  that  SetNet’s  

Software  embodied  SetNet’s  valuable  proprietary  and  confidential  information,  
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and  was  not  to  be  disclosed  to  others  nor  to  be  used  beyond  the  specific  purpose  

for  which  it  was  conveyed  to  SFR  under  the  parties’  written  agreements.  

157. As  alleged  above,  Defendants  Romanetti  and  Ramiere  voluntarily  

received  SetNet’s  valuable  proprietary  and  confidential  information  conveyed  to  

them  with  the  understanding  that  it  was  confidential,  it  was  not  to  be  disclosed  

to  others  nor  was  not  to  be  used  for  purposes  beyond  the  specific  purpose  for  

which  it  was  conveyed  to  them.  In  working  for  SFR,  Defendants  Romanetti  and  

Ramiere  used  or  disclosed  SetNet’s  valuable  proprietary  and  confidential  

information  without  SetNet’s  consent  and  in  breach  of  confidence.  

158. Defendants  conspired  with,  authorized  or  put  pressure  on  each  

other  and  on  SFR  to  use  SetNet’s  valuable  proprietary  and  confidential  

information.  Defendants  did  so  with  actual  knowledge  of  their  respective  duties  

not  to  disclose  it  or  had  reason  to  know  of  their  respective  duties  not  to  disclose  

it,  or  under  circumstances  giving  rise  to  a  duty  to  inquire  further  regarding  their  

respective  obligations  to  SetNet.    

159. Defendants  Romanetti  and  Ramiere  misappropriated  and  then  

disclosed  SetNet’s  valuable  proprietary  and  confidential  information  without  

authorization.  Defendants  received,  misappropriated  and  used  SetNet’s  valuable  

proprietary  and  confidential  information  at  minimal  or  no  cost  to  them.  

160. As  a  proximate  result  of  Defendants’  acts,  SetNet  suffered,  and  

continues  to  suffer,  general  and  special  damages,  including  lost  profits  and  sales,  

among  other  things,  in  an  amount  currently  unascertained  but  that  exceeds  this  

Court’s  jurisdictional  amount.    

161. As  a  further  proximate  result  of  their  tortious  acts,  Defendants  have  

been  unjustly  enriched.  

162. Defendants’  unlawful  actions  were  willful,  wanton,  malicious,  and  

oppressive,  and  in  conscious  disregard  of  SetNet’s  rights,  justifying  the  award  of  

punitive  damages  and  exemplary  damages  under  California  Civil  Code  §  3294.  
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EIGHTH  CLAIM  FOR  RELIEF  

Statutory  Unfair  Competition    

Under  Cal.  Bus.  &  Prof.  Code  §  17200  et  seq.  

(All  Defendants)  

163. SetNet  realleges  and  incorporates  by  reference  the  allegations  of  

each  of  the  other  paragraphs  set  forth  in  this  Complaint.    

164. Defendants’  actions  alleged  in  this  Complaint  constitute  unfair  

competition  and  unlawful,  unfair  or  fraudulent  business  practices  in  violation  of  

California  Business  and  Professions  Code  §  17200  et  seq.  

165. As  a  proximate  result  of  their  misconduct,  Defendants  have  been  

unjustly  enriched  justifying  disgorgement  of  the  profits  generated  by  their  

tortious  acts.  

166. By  this  action,  SetNet  seeks  to  enjoin  Defendants  from  engaging  in,  

and  benefiting  from,  the  unlawful,  unfair  and  deceptive  acts  and  practices  

described  in  this  Complaint,  including  without  limitation:      

(a)     misappropriation  of  trade  secrets;    

(b)     violation  of  Penal  Code  §  502;    

(c)     breach  of  confidence;    

(d)       breach  of  the  duty  of  loyalty  owed  by  Defendants  Romanetti  

and  Ramiere;    

(e)     conversion  of  property;  and    

(f)     fraud  and  deception,  including  the  taking  of  property,  the  

failure  to  return  the  property  taken,  the  copying  of  the  property  and  attempt  to  

use  it  as  if  it  were  Defendants’,  and  the  subsequent  alleged  loss  of  property,  such  

as  the  User  Logs,  which  would  accurately  account  for  the  information  taken  from  

SetNet’s  Oracle  databases.  

167. Defendants’  wrongful  conduct,  including  their  unauthorized  use  of  

SetNet’s  Software  to  compete  with  SetNet,  constitutes  unfair,  deceptive  or  
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unlawful  acts  or  practices  under  California’s  Unfair  Competition  Law.  

168. SetNet  has  suffered  an  injury  in  fact  by  virtue  of  Defendants’  

violation  of  SetNet’s  legally  protected  interests,  including  Defendants’  

misappropriation  of  trade  secrets,  violation  of  Penal  Code  §502,  breach  of  

confidence,  breach  of  the  duty  of  loyalty,  conversion  of  property,  and  fraud  and  

deception  on  behalf  of  the  other  Defendants.  

169. SetNet  lost  money  and/or  property  as  a  result  of  Defendants’  unfair,  

deceptive  or  unlawful  acts  or  practices.  Among  other  things,  SetNet  has  had  to  

divert  staff  time  and  resources  investigating  Defendants’  wrongful  conduct.  

SetNet  has  also  lost  control  over  its  stolen  property.  

170. Defendants’  unfair  competition  may  be  enjoined,  irrespective  of  

whether  each  Defendant  can  be  held  financially  liable  for  such  conduct.  SetNet  

seeks  all  appropriate  forms  of  relief  against  Defendants’  unfair  competition,  

including  injunctive  relief,  restitution,  and  an  accounting  for  and  a  constructive  

trust  over  the  property  taken  and  any  and  all  benefits  derived  therefrom.  

171. Injunctive  relief  is  necessary  to  prevent  Defendants  from  continuing  

to  unfairly  and  unlawfully  compete  with  SetNet.  

172. Restitution,  an  accounting  and  a  constructive  trust  over  SetNet’s  

property  and  any  and  all  benefits  conferred  on  Defendants  should  be  awarded  to  

SetNet.  
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DEMAND  FOR  JURY  TRIAL  

Plaintiff  SetNet  Corporation  hereby  demands  trial  of  this  matter  by  jury.  

  

PRAYER  FOR  RELIEF  
  

Plaintiff  SetNet  prays  for  judgment  against  Defendants,  jointly  and  

severally,  as  follows:    

1. Compensatory  damages,  according  to  proof;  

2. For  punitive  damages  in  an  amount  sufficient  to  punish  Defendants  

and  for  the  sake  of  example;  

3. Prejudgment  and  post-­‐‑judgment  interest  on  all  damages  awarded;  

4. Statutory  attorneys’  fees;    

5. Costs  of  suit  incurred;  and  

6. For  such  other  and  further  relief  as  the  Court  deems  just  and  proper.    
     
  
Dated:    February  14,  2014   SETNET  CORPORATION  

     
                       
      Francisco  X.  Márquez  
      General  Counsel  
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VERIFICATION+

I,#Nicolas#Fodor,#am#the#President#and#Founder#of#Plaintiff#SetNet#

Corporation#in#this#matter.#I#have#read#and#know#the#contents#of#the#

foregoing:#

VERIFIED+COMPLAINT++

1. Intentional#Interference#with#Contract##

2. Negligent#Interference#with#Contract##

3. Interference#with#Prospective#Economic#Advantage#

4. Statutory#Misappropriation#of#Trade#Secrets#

5. Fraud#in#the#Inducement#

6. Violation#of#Penal#Code#§#502#(Computer#Crime#Statute)#

7. Common#Law#Unfair#Competition##

8. Statutory#Unfair#Competition#

The#facts#alleged#in#the#answer#are#within#my#own#knowledge#and#I#know#

those#facts#to#be#true,#except#as#to#those#matters#stated#upon#my#information#and#

belief,#and#as#to#those#matters#I#also#believe#them#to#be#true.#

I#declare#under#penalty#of#perjury#under#the#laws#of#the#State#of#California#

that#the#foregoing#is#true#and#correct,#and#that#this#verification#was#executed#on#

February#14,#2014,#at#Paris,#France.#

#
# # # # # # # # # #
# # # # # Nicolas#Fodor#
+
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E-Mail Innovator Plans to Enlist in the Wireless
Campaign of the Patent Wars

Peter DaSilva for The New York Times

Nicholas Fodor, SetNet’s founder, is an underdog in wireless e­mail, where Google, Yahoo and Microsoft are vying for
market share.

By JOHN MARKOFF
Published: April 16, 2007

PALO ALTO, Calif., April 15 — Nicholas Fodor is about to dive into
the patent wars that have tangled up the business of wireless e-mail.
But his weapon of choice is not a lawsuit. It is a new e-mail service he
is developing using the knowledge gained from years of experience
with e-mail software.

Mr. Fodor, 43, a French computer programmer, said that in the early
1990s he worked on “push” e-mail services that predated the filing of
important patents in this area.

He intends to test his claims as soon as next month by introducing Freedom Mail, a simple
free service that he says will make it possible to view and respond to messages sent to
almost any e-mail account on a cellphone or other mobile device.

“Freedom Mail will liberate wireless e-mail from expensive and spurious litigation driven
by very few patent owners for the sole purpose of dominating global wireless e-mail
communications,” Mr. Fodor said in an e-mail message.

The service, which he said would work with almost all cellphones that can connect to the
Internet, will be supported by small advertisements appended to messages. Mr. Fodor said
that in advanced phones, the service would match the capabilities of push e-mail services
like that available on the BlackBerry from Research in Motion, where messages on the
phone and on a personal computer are automatically synchronized.

He acknowledged that he is an underdog in the wireless e-mail world, where heavyweights
like Google, Yahoo and Microsoft are battling for market share. But he said that he would
soon announce partnerships and was hoping to take advantage of grass-roots marketing
online.

And though he is not well known in the industry, an earlier version of his software has
been used by SFR in France, owned by Vodafone and Vivendi, through a partnership of
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Mr. Fodor’s company, SetNet, with Hewlett-Packard.

If it works as promised, Freedom Mail will compete with highly profitable services like
those provided by Research in Motion, and could also undermine the lucrative patent
portfolios of NTP and Visto, two firms that have won hundreds of millions of dollars in
court with claims that they invented the idea of wireless electronic mail and mail
synchronization.

“Visto could have some real problems,” said Gregory Aharonian, publisher of Internet
Patent News Service, an industry newsletter, and an intellectual property consultant who
has worked with Visto in the past. He said that once the service became widely available,
“everyone they are suing is going to slap them with discovery requests to find out how
much they knew about Mr. Fodor’s software.”

Mr. Fodor, who founded SetNet in Florida in 1993, said he was the first to offer a
commercial product that could synchronize e-mail between machines.

He demonstrated e-mail synchronization in 1996 at an industry conference, three years
before Visto received its first patent for the idea of synchronizing “work spaces” over a
network in 1999.

SetNet’s software, which was sold in partnership with Hewlett-Packard beginning in 2002,
could be viewed as important “prior art” in the intellectual-property wars that have pitted
Visto and its investment partner, NTP, against Seven Networks and Motorola’s Good
Technology Group, as well as Microsoft and Research in Motion.

The protracted patent battles are cited by many legal scholars and industry executives as a
principal example of the failings of the United States patent system, which they say has
limited technology innovation more than fostering it.

“The fact is that ideas spring up simultaneously all the time,” said Mark A. Lemley, a
Stanford University professor who specializes in patent law. He said there was a growing
movement among legal scholars and economists to back changes in patent law to protect
the concept of independent invention.

NTP won a $612.5 million judgment against Research in Motion last year, even though the
patent office had largely invalidated its claim that its founder, Thomas J. Campana Jr.,
who died in 2004, was the inventor of wireless e-mail.

Before that judgment, NTP invested in Visto, which has successfully sued Seven Networks
and in the last decade has raised more than $300 million from about a dozen investors.

But further legal claims by Visto could be undermined by SetNet — a risk that Brian
Bogosian, Visto’s chief executive, appeared to acknowledge in 2003.

Mr. Fodor has a short e-mail message that he says Mr. Bogosian sent him on Aug. 14,
2003, saying only: “O.K., I need you but, you really need us. Next step?”

A venture capitalist had told Mr. Bogosian that SetNet needed funds, Mr. Fodor said,
which was not the case. He spurned Mr. Bogosian’s overtures.

Through a spokesman, Visto executives declined to comment.

Although Mr. Fodor grew up in France and studied law in Paris, some aspects of his
background parallel those of many American computer entrepreneurs. He said he was
diverted from a legal career in the 1970s when he discovered VisiCalc, the first spreadsheet
software. “VisiCalc changed everything for me,” he said. “I was seduced by the fun of
programming.”

He went on to form a small business developing database software for the real estate
industry. In 1992, he decided to move to the United States when a bank said it was
prepared to invest in his business, but only if he was willing to convert his software for a
French computer company.
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Settled in Coral Gables, Fla., he stumbled on the idea of e-mail synchronization because he
had one computer that was connected to the Internet and multiple computers around his
home, plus multiple e-mail accounts on services like CompuServe and MCI Mail.
Synchronizing them in one universal mailbox on all his computers seemed an obvious step,
he said.

“I was tired of having to swap between multiple clients all the time,” Mr. Fodor said. He
began selling his synchronization software through CompuServe in 1993. In 1999 he sold a
robust version of the original program to SFR, which is the second-largest mobile operator
in France.

In 2002, SetNet reached a distribution deal with Hewlett-Packard. This made it possible
for a cellular carrier to offer push e-mail to consumers with ordinary e-mail accounts,
without the need for Microsoft Exchange or BlackBerry software. From 2003 to 2006, the
service was available to several million subscribers on the Vodafone Live service in Europe,
Mr. Fodor said.

Now, he thinks he has found a way to extend his software. In addition to synchronizing
accounts on services like Yahoo Mail, Hotmail and Gmail, Freedom Mail will offer spam
filtering and privacy protection and, in the future, additional features that may be sold by
subscription, Mr. Fodor said.

The service is being developed by a team of 11, including legal and business staff members,
and backed by $6 million in financing from family and friends. Mr. Fodor said he might
file for patents on some aspects of the service to give it a clear path for future
development, but would consider allowing others to make use of them without paying
royalties.

Despite the hurdles his service will face, Mr. Fodor has supporters who think he is in a
good position.

“I’m confident that he was there first,” said Bill Race, an independent technology
consultant, who as worldwide manager of telecommunications for Hewlett-Packard
helped strike a deal with SetNet. “Nick is probably holding all the cards.”
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK      
-----------------------------------------------------X   
      : 
IN RE VODAFONE GROUP, PLC  : ORDER AWARDING FEES 
SECURITIES LITIGATION   : AND ALLOWANCES 
      :   
      : 02 Civ. 7592 (AKH) 
THIS DOCUMENT RELATES TO:  :   
ALL CLASS ACTIONS   :  
      :   
-----------------------------------------------------X 
ALVIN K. HELLERSTEIN, U.S.D.J: 
 

Lead Counsel for plaintiffs renew their request for an award of fees and  

allowances.  Their declarations and exhibits follow the format I set out at the hearing 

conducted on September 19, 2005, and provide full details of the tasks they performed 

and the hours they expended, functionally analyzed in accordance with those tasks.  They 

justify the time rates of the attorneys who worked on the case, and the levels of efficiency 

and creativity with regard to the tasks they accomplished.  I am completely satisfied with 

the level of detail and the responsiveness of their submission. 

At the hearing of September 19, 2005, I set out various discounts and  

multiples that I considered applicable to the quality of plaintiffs’ attorneys’ services, and 

the value contributed at each phase of the case.  I stated at the time that plaintiffs’ 

attorneys’ request for a fee of $6.9 million was too high, but that, applying the discounts 

and multiples that I considered appropriate, a “5 million fee is easily justified . . . slightly 

more, somewhat less.” 

Applying their more precise analysis of time and function, and using the 

discounts and multiples that I provided, plaintiffs’ attorneys’ produce a revised lodestar 

calculation of $5,295,453.  I accept the submission, and order a fee of that amount to be 
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paid to plaintiffs’ attorneys as their reasonable fee for producing the recovery in favor of 

their clients.  The fee is reasonable in relation to the $24.5 million recovered for the 

plaintiffs’ class, plus interest earned thereon. 

Plaintiffs’ attorneys have also incurred expenses in the amount of  

$176,718.  The expenses incurred are reasonable and proper, and expenses are allowed in 

that amount.  They may be paid promptly. 

Co-Lead Counsel shall allocate the award of fees and expenses to  

themselves, in accordance with their respective entitlements and as checks are disbursed 

to the members of the plaintiffs’ class.  However, interest shall not be awarded on the 

amounts recited in this order.  Payments shall be made from the settlement fund. 

As I ruled previously, Non-Lead Counsel are awarded, after discount,  

$130,612 as their reasonable fee, plus their expenses of $30,057, as previously allowed, 

each counsel to receive their allocated share at the rate of 50% their submitted lodestar, 

plus their share of expenses.  Co-Lead Counsel shall be responsible for administering the 

payments from the settlement fund, and resolving disputes, subject to overall guidance by 

the court. 

Plaintiffs’ attorneys represent that they are well along in the process of  

identifying, and distributing the proceeds of settlement to, the appropriate persons in the 

plaintiffs’ class.  They are prepared to absorb any additional time and expenses in the fees 

and allowances provided above.  I accept their representation to this effect. 

I retain jurisdiction over the case until Co-Lead Counsel complete their  

administration over the settlement fund, and over all issues that may arise – from that 

administration, or this order, and any of the prior or subsequent proceedings.  Co-Lead 
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